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Criminal Appeal No. 08(S-2) 2022 

 

IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Sri Chatra Bhukhan Gogoi, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 08 (S-2)/ 2022 

  

1. Sri Sushil Chowdhury 
2. Sri Mohan Choudhury 
3. Sri Prem Chand Chaudhury 
4. Smti Kusum Chaudhury 
5. Smti Sunu Chaudhury 
        …………………    Appellants. 
 

- Versus – 
     Smti Rupa Choudhury 

               ……………… Respondent. 

 

A P P E A R A N C E 

For the Appellants  : Sri Rajdeep Sharma, Advocate. 

  

For the Respondent   :  Sri Santosh Sharma, Advocate.  

    

Date of Argument  : 11-01-2023. 

 

Date of Judgment  : 25-01-2023. 

 

JUDGMENT 

1.  This is an appeal under section 29 of the Protection of Women from 

Domestic Violence Act, 2005 against the impugned order dated 09-03-2022 

passed by Sri Vishek Bhuyan, learned Judicial Magistrate 1st Class, Tezpur, 

Sonitpur in connection with C.R. Case No. 530/2019. 

2.  The challenge under this appeal is that the respondent filed a case 

being C.R. Case No. 530/2019 u/s 12(1) of the Protection of Women from 

Domestic Violence Act, 2005 seeking various reliefs under the provisions of 
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Section 18(e), (f), 19(1)(f), 19(2), 20(1)(b), (c) & (d), 21 & 22 of the 

Protection of Women from Domestic Violence Act, 2005 against the 

appellants before the learned Chief Judicial Magistrate, Sonitpur who made 

over the case to the learned court of JMFC, Sonitpur for disposal and in the 

course of proceeding having received noticed OP appeared in court and filed 

their written statement denying the allegations made by the petitioner/ 

opposite party. 

3. It is submitted that the appellant No. 1 & the respondent are 

husband and wife and their marriage was solemnized on 07-05-2013 as per 

Hindu Rites and Customs and after marriage, both parties started their 

conjugal life together. 

4. During the course of trial, on 29-01-2022 the petitioner/ respondent 

prayed for allowing interim maintenance and accordingly, learned trial court 

directed to submit affidavit of assets and liabilities of the appellants/ 

respondents on the next date fixed. However, on 09-03-2023 an application 

was filed by the Advocate of the appellants/ respondents showing cause of 

their absence and the same was allowed by the learned trial court but the 

learned trial court on the same date passed an order directing the appellant 

No.1 Sri Sushil Choudhury to pay an interim maintenance of ₹2,000/- 

(Rupees Two Thousand) only per month to the aggrieved person/ OP Smti. 

Rupa Choudhury and ₹1,000/- (Rupees One Thousand) only to her minor 

daughter, hence, the appellant No. 1 was directed to pay a total amount of 

₹3,000/- (Rupees Three Thousand) only per month to OP from the date of 

application of maintenance and until disposal of the instant case. Thus, the 

learned trial court without affording an opportunity to the appellants/ 

respondents to be heard on the point of interim maintenance passed the 

said order. 

5. Being highly aggrieved and dissatisfied with the impugned order 

dated 09-03-2022, the present appeal has been preferred on the following 

grounds amongst others: 
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  i) That the learned trial Magistrate has erred in law as well as in fact 

while passing the impugned order dated 09-03-2022 without giving 

opportunity to the appellants/ respondents to be heard on the point of 

interim maintenance. 

ii) The impugned order dated 09-03-2022 passed by learned 

Magistrate is bad in law as well as in fact and the same is liable to be set 

aside. 

iii) That an application was filed on behalf of the respondents before 

the trial court on 09-03-2022 praying to allow another date which was 

allowed by the learned trial court but, on the same date the learned trial 

court made an observation that “Today is fixed for order on interim 

maintenance and submission of affidavit of assets and liabilities by the 

respondents, but considering the fact of sufficient opportunity being allowed 

for hearing on the point of interim maintenance to the respondents, I deem 

it fit to decide the prayer of interim maintenance today”. But, the previous 

order of the learned trial court dated 29-01-2022 reveals that “Complainant 

has also prayed for allowing interim maintenance.” Therefore, it is seen that 

only on 29-01-2022, the aggrieved person/ respondent made the prayer to 

allow interim maintenance. As the application of the aggrieved person/ 

respondent u/s 12 of the Protection of Women from Domestic Violence Act, 

2005 reveals no prayer of interim maintenance u/s 23 of the Protection of 

Women from Domestic Violence Act, 2005, if any written application was 

filed by the aggrieved person/ respondent for granting interim maintenance, 

a copy of the same was to be furnished to the respondents/ appellants so 

that the appellants could file an objection in this regard. This is against all 

the established tenets of law and as such said order is liable to be set aside. 

iv) That the observation of the learned trial court shows that 

sufficient opportunity was allowed for hearing on the point of interim 

maintenance to the respondent was baseless as the case record itself reveals 

that not a single opportunity was afforded to the respondents/ appellants. 

Even the appellants were not aware as to the amount of interim 

maintenance sought by the aggrieved person/ respondent. Moreover, noting 
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in the said order reflects that the said impugned order was passed Ex-Parte. 

Therefore, the said order was not logical and against all the tenets of 

established law. 

v) That the impugned order suffers from serious irregularities and 

hence same is liable to be set aside. 

vi) That a gross miscarriage of justice has been caused to the 

present appellants as a result of the said illegal order dated 09-03-2022. 

Hence, the same is liable to be set aside. 

6. Point for determination: 

  “Whether the impugned order dated 09-03-2022 passed by 

learned trial court inflicted with material illegality and irregularity 

and failed to exercise jurisdiction vested on it in right perspective 

requiring interference by this court in appeal ?”    

Discussion, Decision and Reasons thereof : 

7. I have heard the learned lawyer appearing for the both sides and 

also gone through the impugned order, contents of the pleadings and other 

materials available in the case record. 

8. Learned counsel for the appellants basically assailed the impugned 

order dated 09-03-2022 on the ground of passing the impugned order 

behind the back of the appellant without giving an opportunity of hearing 

even though on the previous date i.e. on 09-01-2022 the court heard the 

petitioner side and consider it fit to hear the respondents/ present appellants 

on the next date fixed. But, instead of hearing the respondents/ appellants 

the court abruptly passed the impugned order behind the back of the 

appellants causing great prejudiced to the interest of the appellants/ 

respondents. The appellant No. 1/ respondent No. 1 has no job so, he do 

not have any fixed permanent source of income. He cannot afford to make 

interim maintenance of ₹3,000/- to the respondent and her daughter per 

month. The order impugned is illegal and unreasoned because of the fact 

that same has been passed without giving any opportunity of hearing.  
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9. On the other hand, learned counsel for the respondent contends that 

in the present day context the order of the court granting interim 

maintenance of ₹3,000/- cannot be treated as high and unreasoned in view 

of the fact of ever increasing price of commodities and of living standard. 

With the said interim maintenance of ₹3,000/- the respondent wife and her 

daughter cannot afford to even purchase minimum requirements of life not 

to speak of maintaining a good standard of living. Therefore, the amount of 

interim maintenance of ₹3,000/- granted by learned trial court is bare 

minimum required for sustenance of life of two persons which at any rate 

cannot be termed as unjust. Therefore, order of learned Magistrate is liable 

to be upheld. 

10. Having heard the rival contention and on careful perusal of the 

pleadings of both sides and the contents of the impugned order dated 09-

03-2022, it is crystal clear that neither party have specifically pleaded about 

the profession/ job in which appellant No. 1 is engaged and his actual source 

of income. One thing is transparent from the pleadings of the appellant/ 

respondent that he has been working in Arunachal Pradesh but nowhere 

disclosed whether he has been in any Government job or private job or has 

been working as labourer earning a handsome amount. 

11. On the other hand, from the pleadings it is also apparent on record 

that the appellant No. 1/ respondent married on 07-05-2013 as per Hindu 

Rites and Customs and as a result of their union a female child was born to 

them on 08-05-2014 but as alleged the appellant No. 1 subjected the 

respondent both mental and physical torture demanding dowry and insulted, 

neglected her on numerous pretext. Appellant also refused to provide 

necessary maintenance required for sustenance of a good marital life as a 

result of which she has now been residing separately from her husband with 

her minor daughter. On the other hand, she has also no independent source 

of income to maintain her and her minor daughter. 

12. The very objective of domestic violence act which is a social 

legislation is to provide the security to married wife meant for well being for 

married woman and children to provide solace at the difficult phase so that 
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married woman cannot be pushed to vagrancy because of lack of source of 

income. As per law, the wife is even entitled to financial assistance apart 

from house/ shelter etc during the separation & sustenance of marital 

relationship and in the present case, the respondent wife presented the 

application making some allegations against her husband of not taking due 

care of her and her daughter rather subjecting torture on her. 

13. Even though, there is allegation that learned trial court passed the 

order behind the back of the appellant/ respondent and awarded interim 

maintenance of ₹3,000/- but the fact remains that the respondent wife has 

been living separately from her husband along with her minor daughter and 

in such a backdrop, in the absence of any independent source of income of 

her own, she needed minimum amount of money for her sustenance and in 

such a situation the law cast a responsibility on the husband to maintain his 

wife and children if so needed. 

14. The husband cannot shrike away such responsibility in one pretext or 

the other or merely by contending that the order has been passed by court 

behind his back. But, even if, it is assumed that he has been given a 

reasonable opportunity of hearing then also the appellant cannot escape 

from his onerous responsibility of maintaining his wife and minor daughter 

until matter is finally heard and decided by court. 

15. Moreover, grant of interim maintenance is a discretionary power of 

the court, of course, court can exercise the power with care and caution 

given the fact situation of each & every individual case. When after 

considering the matter before it, court deem it appropriate that some sort of 

relief is require to be granted to the petitioner in the form of interim relief 

the court is at liberty to grant such relief pending decision in the case. In the 

case at hand, the learned trial court passed the impugned order dated 09-

03-2022 keeping in mind the need of the aggrieved person pending final 

decision regarding the actual source of income of the appellant husband. 

Therefore, the said impugned order dated 09-03-2022 granting maintenance 

of ₹2,000/- to wife and ₹1,000/- to minor daughter cannot be said to be 

unjust and illegal as some sort of solace is needed to the wife to maintain 
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her life as well as life of her minor daughter. It is not established or even in 

the written statement of the appellant that wife has any independent source 

of income. In such a situation, granting interim maintenance of ₹2,000/- + 

₹1,000/- to mother and daughter duo cannot be said to be unjust & illegal 

rather said amount appears bare necessity for their sustenance. 

16. In the present day context of high rise price of each & everyday 

commodities, this is the bare minimum requirement. Moreover, as alleged by 

the appellant, even if it is assumed that, the appellant has not been engaged 

in any permanent job earning a fix amount, but as per law if he is able 

bodied person, he at no cost escape from the liability of maintaining his wife 

and daughter even by doing manual job. In the present day context, one can 

earn at least minimum ₹10,000/- per month by doing manual work and out 

of that the appellant No. 1 can very well spare ₹3,000/- for his wife and 

daughter. 

17. In view of the aforesaid discussion and reason, this court do not find 

any infirmity in the impugned order dated 09-03-2022 of the learned 

Magistrate requiring interference by this court in appeal. 

18. Consequently, the appeal is dismissed as of having no merit. It is to 

be noted that trial court should make endeavour to dispose the case on 

merit as early as possible. 

19. Let a copy of this judgment along with the case record of C.R. Case 

No. 530/2019 be send back to the Court of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur for doing the needful. 

20.  The judgment is signed, sealed and delivered on this the 25th day of 

January, 2023. 

    (C.B. Gogoi) 
  Sessions Judge, 

          Sonitpur: Tezpur. 


